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HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

5th September, 2017 

 

TITLE SUIT NO.19/2013 

 UCO Bank 

 Tezpur Branch           ......... Plaintiff 

Vs.  

(1) Institute of Integrated Resource Management, 

B.S. Road (Mission Chariali) 

(2) Dr. Dattatrya H 

 Secretary, Institute of Integrated Resource Management, 

(3) President, Institute of Integrated Resource Management, 

 All situated at B.S. Road,  

 Rangapukhuripar, Mouza – Halleswar 

 PO & PS – Dekargaon, District – Sonitpur,  

 Assam 

         ........ Defendants 

 

This suit for recovery of money advanced by way of Term Loan under UCo 

Super Shopper Scheme (Advanced to Road transport operator) against 

hypothecation of vehicle with interest and other charges and for enforcement 

of sale of Hypothecated vehicles, came for final hearing on 05/08/2017. 

 

Counsel for Plaintiff :  
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Counsel for Defendant  :  

JUDGMENT 

1) This suit was instituted for recovery of money advanced by way of Term 

Loan under UCO Supper Shopper Scheme against Hypothecation of vehicle with 

interest and other charges and for enforcement of Sale of Hypothecated 

vehicles. 

 

Plaintiff’s Case: 

2) Plaintiff is a body corporate constituted under the Banking Companies 

(Acquisition and Transfer of Undertakings) Act of 1969 and 1970. Defendant 

No.1 is a customer of the Plaintiff Bank at its Tezpur Branch. Defendant No.2 & 

3 No.3 are the Secretary and President of Institute of Integrated Resource 

Management (hereinafter referred to as IIRM). 

 

3) Defendant No.2 & 3, for and on behalf of the Defendant No.1, applied 

to the Plaintiff Bank for a Term Loan under UCO Super Shooper Scheme for the 

purchase of a new motor vehicle for Road Transport Operation. It was 

sanctioned on 27/06/2005 & the Plaintiff granted and advanced a sum of 

Rs.4,71,435/- to the Defendant No.1 on 27/06/2005 at its Tezpur Branch by 

way of Term Loan for the purpose of purchasing a new motor vehicle 

(MAHINDRA MARSHAL ROYAL,DLX 2WD) and Defendant No.2 & 3 agreed to 

comply with and abide by all the terms and conditions of the said Loan for and 

on behalf of the Defendant No.1. The entire loan was repayable by the 

Defendant No.1 by 60 equal monthly installments, each monthly installment 

being Rs.10,500/-only and every monthly installment shall be payable on each 

and every succeeding month due with interest at the rate of 12% p.a, with 
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quarterly rests. Defendant Nos. 2 & 3 stood as co-borrowers and executed in 

favor of the Plaintiff the said Memorandum of Agreement for advances to Road 

Transport Operator dated 27/06/2005, thereby binding themselves jointly, 

severally and co-extensively liable with the defendant no-1 for due repayment 

of all the outstanding dues in the Loan A/C. They also executed a Demand 

Promissory Note of Rs.4,71,435/- dated 27/06/2005, a letter of Waiver dated 

27/06/2005.  

 

4) The Term loan was opened and maintained by the Plaintiff at its Tezpur 

Branch in the name of the defendants no.1 and the same is regularly and duly 

kept and maintained by the Plaintiff in its usual and ordinary course of Banking 

business and the same is still in the custody of the Plaintiff Bank. The sum of 

Rs.4,71,435/- was disbursed to the defendant no.1 on 27/06/2005 & was duly 

debited in the Term Loan A/c of the defendant no.1 and further charges and 

cost from time to time due interest were also debited thereon. Defendant Nos.2 

& 3 deposited Rs.25,000/- on 27/10/2005 however, no further payment was 

made & a huge outstanding  balance stood due. That in spite of repeated 

demands and reminders made by the Plaintiff, the defendants failed and 

neglected to liquidate the Plaintiff’s outstanding dues The Defendant No.2 & 3, 

for and on behalf of Defendant No.1, confirmed the correctness of the balance 

and security acknowledging their liability to repay the outstanding debts to the 

Plaintiff by signing the Letters of Balance Confirmation dated-16/05/2008 and 

then the Defendant no.2, confirmed the correctness of balance by 

acknowledging his liability to repay the loan on 19/10/2010. However, they 

failed to repay the outstanding Debts to the Plaintiff. Rs.4,91,606/- stood as 
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outstanding balance due on 10/06/2010 as per Plaintiff’s book of account and 

the interest accrued stood at Rs.4,08,754/- from 01/01/2007 to 10/03/2012 

and in total outstanding balance stood at Rs.9,00,360/- Hence the Plaintiff was 

compelled to institute this suit with following prayers – 

a. Decree for Rs.9,00,360/- against the defendants jointly and 

severally; 

b. Decree for pendent-lite and future interest at the rate of 12% 

P.A. with quarterly rests on the decreetal sum from 10/03/2012 

till realization; 

c. Decree for declaration of Plaintiff’s first charges and lien over the 

Hypothecated Vehicle & for sale thereof, allowing the Plaintiff to 

apply the Sale proceed thereof towards protanto satisfaction of 

the decreetal sum; 

d. In case the Sale Proceeds of the Hypothecated Vehicle are found 

insufficient to satisfy the decreetal dues then personal decree 

may be passed against the defendants jointly and severally; 

e. All costs of the suit; 

f. Any other relief (s) as the Court may deem fit and proper. 

 

Defendant’s Case: 

5) The defendants claimed that the suit is bad for waiver, acquiescence 

and estoppels & that plaintiff has not made President of the defendant no.1 a 

party to the suit. It is true that that the defendants took loan and purchased a 

vehicle, however, on 19/08/2005 they made full and final repayment of the 

Term Loan then Senior Manager Sri Diganta Chakraborty issued a Loan 



 

Page 5 of 12 

 

Clearance Certificate. Even the Certificate of Registration of Vehicle No.AS-12-

C-6352 was transferred in defendants name by the DTO on receipt of 

Certificate from the bank. The defendants were not served with any notice/ 

reminders as alleged & it had no dues to repay and hence there was no 

occasion to confirm the alleged accounts by the defendants on 19/10/10. 

Hence, prayed for dismissal of the suit. 

 

6) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following ISSUES are settled:  

1. Whether there is any cause of action for the suit? 

2. Whether the suit is bad for waiver, acquiescence and estoppel? 

3. Whether the plaintiff is entitled to a decree for sum of Rs.9,00,360/-? 

4. To what other relief/ reliefs the parties are entitled? 

 

DISCUSSION, DECISION AND REASONS THEREOF- 

7) I have carefully perused the evidence, oral and documentary, and the 

materials available on the case record. Considering the fact that both sides 

knew defendant’s plea that he has cleared the loan amount and both sides 

have adduced evidence in this regard and had also forwarded argument, I 

deem it fit to frame a issue accordingly, namely – 

Issue No.5: Whether the defendant has cleared the entire 

loaned amount and obtained a valid 

Clearance Certificate? 

 The issues are decided herein below in light of the materials available on 

record and submissions made by both sides. 
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ISSUE NO.1: Whether there is any cause of action for the suit? 

(1) Plaintiff claimed that the cause of action for the suit arose when the 

defendants failed to repay the loan amount and despite receiving notice failed 

to reply or repay. On the other hand, the defendants claimed that no cause of 

action arose as the defendants have already cleared all the payments and 

have obtained Clearance Certificate from plaintiff. Pertinent to mention that 

none of the parties forwarded any argument on this issue during the argument 

stage. 

 

(2) A cause of action is a bundle of facts which are required to be pleaded 

and proved for the purpose of obtaining relief claimed in the suit. I am of the 

considered opinion that there is a dispute between the parties as regards to 

whether any loaned amount is due for payment or not and which needs 

adjudication. Hence, it is held that there is cause of action and therefore, 

issue no.1 is settled in favour of plaintiff. 

 

ISSUE NO.2: Whether the suit is bad for waiver, acquiescence 

and estoppel? 

(3) My predecessor had settled this issue as the defendants in their 

written-statement have claimed that the suit is bad for waiver, 

acquiescence and estoppel. However, the written-statement is silent as to 

how what the plaintiff have waived, acquiescence or have been estoppel 

against. During argument also neither side forwarded any argument in this 

regard. For ends of justice, I have gone through the materials available on 

record and failed any reason that makes the suit is bad for waiver, 
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acquiescence and estoppel. Hence, issue no.2 is settled in the 

negative and in favour of the plaintiff. 

 

Issue No.5: Whether the defendant has cleared the entire 

loaned amount and obtained a valid Clearance 

Certificate? 

8) After hearing argument from both sides and on perusal of the pleadings 

and evidences forwarded, it appeared that defendant had taken a specific plea 

that they have cleared the entire loaned amount and obtained a valid 

Clearance Certificate, whereas, the plaintiff denied it. Pertinent to mention that 

both sides led evidence in this regard and forwarded argument. Thus, for 

proper adjudication it was felt necessary during writing of judgment that 

instead of discussing this matter in issue no.4 (Whether the plaintiff is entitled 

to a decree for sum of Rs.9,00,360/-) it should be individually discussed as new 

settled issue no.5. 

 

Argument on behalf of Both Sides: 

9) Plainitff-side argued that the defendants never cleared the loaned 

amount and Balance Confirmation Letter (Ext.10) clearly shows that the 

defendants admitted that a balance of Rs.6,33,644/- is pending. Furthermore, 

the Clearance Certificate submitted by the defendants is forged document and 

the entire loan was not cleared on 19-08-2005. Even the deposit slip does not 

bear the seal of Cash Counter of the bank. 

 

10) On the other hand, the defendant-side argued that they have proved 

that they have cleared the loaned amount on 19-08-2005 and the plaintiff 
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couldn’t even clarify as to how they are claiming that Ext.A, B & C are not real, 

mainly when the PW-1 admitted in his cross-examination that they have not 

cross-checked against their counter-folio. He had also admitted that the seal 

appears to be of the bank. All evidences clearly indicates that the defendants 

have cleared the loan amount and nothing is pending against them.  

 

My Decision & Reasons Thereof:  

11) This issue is mainly based on the Loan Clearance Certificate dated 

19/08/2005 (Ext.A), Counter foil of money deposit receipt issued by the 

plaintiff Bank dated 19/08/2005 (Ext.B) & Form No.35 declaring Termination of 

Agreement of Hire Purchase (Ext.C). Both Ex.A & B are made on official 

stationary of the plaintiff-bank and bears signature & seal. As could be seen 

from the evidence of PW-1, the seal has been accepted to be that of the 

plaintiff-bank. Plaintiff challenged the authenticity of the Ext.A & B & claimed 

that it was never executed by the plaintiff-bank and that the defendants have 

forged the Ext.A & B. Burden of proof is on the victim to prove that the 

defendants committed the alleged fraud because it is only within their 

knowledge why it claims that the documents are fraudulent. However, perusal 

of record shows that the plaintiff-bank didn’t forward any evidence regarding 

the same. 

 

12) Another point to be noted is that, the defendants have made a specific 

defence that they have cleared the loan amount on 19-08-2005 and in support 

of their claim they submitted the Counter Folio of the Money Deposit Receipt 

issued by the plaintiff Bank dated 19/08/2005. However, as evident from the 

cross-examination of PW-1, the plaintiff-bank didn’t even take the trouble of 

crosschecking against their folio and neither has verified the vouchers to 
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crosscheck the deposit of the aforesaid amount.  Though PW-1 stated that the 

deposit slip does not bear the seal of the bank, however, perusal of Ext.B 

shows that it does bear the bank seal. PW-1 during cross-examination 

explained that any cash deposit is entered in the Cashier’s Cash Receipt 

Register and subsequently it gets reflected in the personal ledger entries. 

Before the end of the day the entire vouchers is tallied against the Cash 

Receipt Register. PW-1 however admitted that the Cash Receipt Register has 

not been crosschecked against the cash deposit alleged made. 

 

13) Thus, what the above discussion reveals is that the claim of the 

defendants that they have deposited the balance amount has not even been 

considered by the plaintiff-bank and they have not take the trouble to verify 

against their relevant ledgers about the cash deposit being made. Another 

pertinent point to be considered is that the plaintiff-bank has not challenged 

the bank-stationary used in Ext.A, B & C and as could be understood from the 

materials available on record, they have never claimed that it has been stolen 

or otherwise. Furthermore, PW-1 cross also revealed that till 2008 the ledger in 

the bank was maintained manually, however, the plaintiff-bank didn’t produce 

the manual ledgers that were maintained during the period the loan was 

granted and when allegedly loan was cleared.  

 

14) Thus, in view of the above discussions, I find no justifiable ground for 

not accepting that the defendants have cleared the balanced loan amount and 

the Sr. Manager of the plaintiff-bank at that relevant point of time has issued a 

valid Loan Clearance Certificate (Ext.A). Thus, Issue no. 5 is settled in the 

positive & against the plaintiff-bank.  
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Issue no.3: Whether the plaintiff is entitled to a decree as 

prayed for? 

Issue no.4: To what other relief/ reliefs the parties are entitled? 

15) Both these issues are taken-up together as they relate to the relief 

part.  

 

Argument on behalf of Both Sides: 

16) Plaintiff-side forwarded the limited argument that they have exhibited 

all the relevant documents and proved that the defendants failed to liquidate 

the loaned amount & hence, the plaintiff’s suit should be decree with cost. On 

the other hand, the defendant-side argued that they have cleared the loan 

amount and Ext.A – C proves the same. The plaintiff failed to prove their claim 

that the loaned amount has not been cleared. Hence, the suit should be 

dismissed with cost. 

 

My Decision & Reasons Thereof: 

17) The plaintiff-bank submitted all the relevant documents pertaining to 

the loan (Ext.1 – 9), which has not been denied by the defendants. However, 

defendants denied signing the Balance Confirmation Letter (Ext.10) & 

challenged the correctness of the Statement of Account (Ext.11). Perusal of 

PW-1 evidence reveals that till 2008 the ledger in the bank was maintained 

manually. Even Ext.11 states that “certified that the above is a true copy of the 

entries made in the statement of loan a/c and the same is one of the ordinary 

books of bank and has been made in the usual course of banking business and 

that the same is still in the custody of the bank and I further certify that the 

above is the printout of the entries of the statement of loan a/c.” Thus, it is 
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clear that the loan account ledger was not maintained electronically during the 

loan-period, and therefore, it was essential to prove the transactions 

maintained in the physical ledgers of that period. However, the plaintiff-bank 

failed to do so & the certification given in Ext.11 is only valid for transactions 

maintained electronically.  

 

18) Thus, it is seen that the plaintiff-bank failed to prove the Statement of 

Account for the loaned amount, and furthermore, during discussions in Issue 

no.5 it was held that the defendants have cleared the loaned amount on 19-08-

2005 & received Loan Clearance Certificate on the same date (Ext.A). 

Therefore, it is held that the plaintiff is not entitled to a decree as prayed for 

and neither of the parties is entitled for any other relief (s). Issue Nos. 3 & 4 

accordingly settled against the plaintiff. 

 

 

ORDER 

 

19) THE suit is hereby dismissed. Parties will bear their own cost. 

Prepare a decree accordingly. 

 

 Given under my hand & seal of the Court on the 5th Septemberl’2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 
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APPENDIX 

 

Plaintiff’s Witnesses: 

i) PW-1  : PW-1 Sri Dinesh Kr. Agarwal, Manager Of U.Co Bank, 

Tezpur Branch 

 

Plaintiff’s Exhibits: 

i) Ext.1   : Loan Application  

ii) Ext.2   : Loan proposal by the Defendant  

iii) Ext.3   : Pro-Forma Invoice by Ashok Motors  

iv) Ext.4  : Letter by the Defendant No.2 & 3 on behalf of 

Defendant No.1. 

v) Ext.5  : Sanction Advice. 

vi) Ext.6  : List of New Advances. 

vii) Ext.7   : Memorandum of dated 27/06/2005. 

viii) Ext.8  : Demand Promissory Note dated 27/06/2005. 

ix) Ext.9  : Letter of Waiver dated 27/06/2005 

x) Ext.10  : Balance Confirmation Letter dated 16/05/2008. 

xi) Ext.11  : Certified copy of Statement of Account dated 

27/06/2005 to 10/03/2012. 

 

Defendant’s Witnesses: 

i) D.W 1  : Dr. H. Dattatrya  

 

Defendant’s Exhibits: 

i) Ext.A   : Loan Clearance Certificate dated 19/08/2005. 

ii) Ext.B   : Money Deposit Receipt Counter folio dated 19/08/2005. 

iii) Ext.C & D : Termination of agreement of hire purchase. 

 

  

     (Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpu 


